April 17, 1937 


MR. ROOSEVELT’S 
CONSTITUTIONAL CRISIS 


In 1803 the United States Supreme Court claimed the right 
to nullify an Act of Congress on the ground that it was in con- 
flict with the constitution, Not long after making this large 
Claim of power, one of the Justices laid down a limitation. 

It is,” wrote Justice Washington, “ but a decent respect due 
to the wisdom, the integrity and the patriotism of the legis- 
lative body, by which any law is passed, to presume in favour 
Of its validity until its violation of the constitution is proved 

Cyond all reasonable doubt.” 

For a time the Supreme Court accepted this moderate view 
of its authority. In fact, the Court did not declare an Act 
of Congress unconstitutional until the year 1857. And one 
Might have hoped that the first use of this power would also 
be the last, since the result was disastrous. Thinking to settle 
the long quarrel over the spread of slavery in the territories, 
the Supreme Court announced in 1857 that the Federal 
Government had no authority to interfere with slavery in the 
territories. From this it followed that the famous Missouri 

Ompromise Act of 1820 was unconstitutional. The Court 

Oped this decision would remove the question once and for 
all from politics. It did, with the unhappy result that the 
only place left to argue was on the field of battle. 

Undeterred by this mischievous start, the Supreme Court 

S used with increasing frequency its power to declare laws 
UNconstitutional. During the last few years the Court has 
turned down almost every important piece of New Deal legis- 
lation which it had to review, with the exception of the Act 
reducing the gold content of the dollar. Meanwhile, in three 
Successive elections, the American people have endorsed the 

€w Deal more and more heartily. . 

What appears to have happened is that during the past two 
8enerations the Supreme Court has slowly come to see itself, 
Not merely as a judicial body bound by the wise limitations 
laid down by Justice Washington, but as the guardian of 
Political and economic truth. This is a larger claim than was 
Made in 1803, and a more sinister. In a changing world, the 
Court has seemed to feel that its most important function is 
to remain immobile. As a result of this dubious ambition, 
the majority of the Court appears to have reversed Justice 
Washington’s rule and to have presumed in favour of a New 
Deal law’s unconstitutionality until its adherence to the 
Constitution has been proved beyond all hope of doubt. 

With the Court in such a mood a Constitutional crisis has 
for some time seemed inevitable. Only Providence could 
avoid it; but in spite of the great age Of more than half the 
Justices Providence has not seen fit to take a hand. Last 
June the crisis was brought into the open when the Court 
(with four dissenters among its nine members) killed a New 
York State Minimum Wage Act, on the ground that to prevent 
Women from working for wages that destroy health and morals 
IS to deprive those women of “ property” without “ due 
Process of law.” After that, it was only a question of waiting 
until the autumn elections, to make sure the people were still 
Strongly behind the New Deal. If they were, the overdue 
teckoning with the Supreme Court must come. 

There is now a large majority in America which is in favour 
of doing something to ease the tension between the Supreme 
Court and the rest of the Government; the quarrel is over the 
Question of what to do. There appear to be three main 
Possibilities: the first is to change the wording of certain 
Critical phrases in the constitution; the second is to change 
the powers of the Court ; the third is to change the personnel 
Of the Court. If each of these methods be considered in turn, 
it will become clear why the President has chosen the third. 

Any attempt to follow the first suggestion, and to relieve 

€ present crisis by changing the constitution, must deal with 
One or more of three trouble-making phrases: “ interstate 
commerce,” “due process of law,” and “ general welfare.” 
Most of the controversial decisions, throughout the Supreme 
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Court’s history, have involved one or another of these phrases. 
(Incidentally, most of those same controversial, and vitally 
important, decisions have been in favour of great corporate 
wealth, and have worked to the marked disadvantage of men 
of small property or of none.) 

It is probable that the men who framed the constitution 
intended these difficult phrases to be vague. If s0, they 
showed their wisdom. For when phrases of such ambiguity 
have to be interpreted it is necessary for the interpreter to use 
his creative imagination and not merely his powers of logical 
deduction. This is as it should be. Ifa written constitution 
is to endure in a shifting world it must have subtlety and 
pliability. It must not be too rigid. It must be subject to 
progressive interpretation—witness the American constitution, 
which has been reinterpreted from generation to generation, 
keeping in touch (or at Jeast in sight) of the changes in the 
physical and economic sphere. 

There are strong reasons, therefore, for not trying to 
“ clarify” the constitution by tying it down to rigid defini- 
tions. If it loses its pliability it loses its chance to grow, 
which means its chance to remain alive. But by the same 
token, if it is to grow by means of interpretation and re- 
interpretation, it must be interpreted by men who are 
themselves alive. oe 

Another reason for opposing constitutional amendment as 
the way out of the present tangle is that no clarifying amend- 
ment has much chance of being adopted within the next few 
years. In the first place, there are half-a-dozen suggested 
amendments before the Congress, and still others before the 
people. The author of each suggestion has a strong though 
baseless pride in what he has done. It will not be easy to 
agree upon a single amendment, and having agreed it will 
not be possible to secure adoption without long delay. (A 
majority in one house of thirteen State legislatures is enough 
to block an amendment. The legislatures of the thirteen 
least populous States only represent 5 per cent. of the 
American people.) : 

Mr. Roosevelt, therefore, rejects the clarifying amendment 
as both dubious and dilatory. 

The second suggestion is to change the powers of the 
Supreme Court, either denying it the right to review Acts of 
Congress, or else limiting its powers of review more or less 
drastically. Among those who favour limitation of the review 
power, some ask for a referendum by the people whenever 
the Supreme Court throws out an Act of Congress. Others 
suggest that two-thirds, of three-fourths, of Congress should 
have power to override the veto of the Court; others would 
give such powers to Congress only after an election has inter- 
vened between the Court’s decision and the Congress’s review, 
etc. etc. The suggestions are legion. 

As in the case of a clarifying change, it would be hard to 
agree on the wording of an amendment diminishing the 
Court’s power, and hard to secure the adoption of such an 
amendment even after agreement had been reached. Further- 
more, the President and his advisers are in doubt as to whether 
it is wise to restrict the powers of the Court. Those powers 
have been abused and made unpopular ; but there are grounds 
for thinking they might be used in such a way as to make 
the constitution a more subtle and adaptable document than 
it has ever been. So the second possibility has also been 
rejected, in the belief that it is probably unwise and certainly 
slow. 

There remains the proposal to change the personnel of the 
Court. This is in keeping with American constitutional 
traditions, similar changes having been made three times before 
when the Court was too far out of touch with majority 
demands. 

It is an interesting fact that even Mr. Roosevelt’s con- 
servative opponents recognise that recent Supreme Court 
decisions have endangered public respect for the form of 
government. The extent of that danger is suggested by the 
number of people—from Mr. Walter Lippmann on the Right 
to Senator Wheeler on the Left—who are to-day asking to 
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have the constitution altered. Mr. Roosevelt takes more 
conservative ground; he suggests leaving the constitution 
alone and altering the justices. 

It is charged that this is a high-handed and undemocratic 
proposal, since it will give the New Deal a free hand without 
waiting on the long-drawn-out process of amendment. But is 
there anything necessarily undemocratic about acting before 
it is too late? And is there anything high-handed about a 
proposal which was certain to be debated for months in the 
Congress and throyghout the country ? 

It is charged that “packing: the Court” is a dangerous 
precedent to hand down to a future reactionary executive. But 
a reactionary executive will either be a do-nothing, like 
Coolidge, in which case he will not quarrel with his Court, 
or else he will be a genuine Fascist, in which case no con- 
stitutional check will impede him. The one defence against 
Fascism is to make democracy work, to show that it is not 
hamstrung, that it is both willing and able to promote justice. 
The Supreme Court, by preventing reforms that are long 
overdue, might breed Fascism. It is nonsense to suggest 
that the Court could quell Fascism by calling it unconstitutional. 

Professor Edward S. Corwin, a leading authority on American 
constitutional history, testified before the Senate Judiciary 
Committee that “there is no doubt that a vast part of the 
New Deal legislation could be sustained by doctrines approved 
by the Court, and equally reputable if not more reputable 
than the doctrines the Court used to reject the legislation. . . . 
If liberal interpretations of the constitution prevail, amend- 
ments may not be necessary. Let’s give the constitution a 
chance to function.” 

There is the whole issue. Shall the New Deal abdicate, 
shall it tell the people to whom it has made specific promises 
that it can do nothing, because by mere chance the majority 
on the Supreme Court is still composed of a group of justices 
who hold the social philosophy of post-Civil War America ? 
If so, the people may decide that the constitution Is a poor 
affair. They may even decide that democracy, as Mussolini 
remarked, “ stinks.” But neither conclusion would be true. 
The constitution is adequate, if it is given a chance. And it 
is only a fake democracy that stinks. But if the constitution 
is made to mean robber-baron Jaisser-faire, if democracy is 
made to mean the protection of the few against the demand 
of the many for justice, then neither democracy nor the 
constitution has a rosy future. , 

To sum up: it is the Administration’s belief, first, that 
something must be done to free America from the obstruction- 
ism of the present Supreme Court ; second, that it would be 
a mistake to attempt a too rigid definition of the ambiguous 
phrases of the constitution, since there is much virtue in that 
ambiguity ; third, that it might be a mistake to deprive the 
Supreme Court of its review power; fourth, that the con- 
stitution can be preserved, and the Administration freed to 
keep its promises, by ensuring that a majority of the Supreme 
Court justices are men whose social and economic philosophy 
takes into account the century in Which they are now all 
compelled to live. : 

In judging the President’s proposals the following fact 
should be kept in mind; if, as was to be expected, three or 
four vacancies had come during Mr. Roosevelt’s first term, 
the Court would now be safely and respectably pro-New Deal 

and there would be no need for the present quarrel. Where is 
the wisdom, or the statesmanship, in leaving such important 
matters toa neglectful Providence ? HERBERT AGAR 
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A LONDON DIARY 


Tue publication of Marshal De Bono’s Anno XIIII (Cresset 
Press, 12s. 6d.) is the outstanding political event of this week. 
I can see no limit to its political repercussions. Educated 
people have long been accustomed to smile at the crude 
psychology which sees political opponents as scoundrels ; We 
leave it to the sixteenth-century dramatists to write about 
Renaissance villains who stab and poison and arrange fot 
massacres for purely selfish ends and without a moment's 
compunction for their victims. It is a commonplace 1 
twentieth-century England that nations “stagger” into wats 
that neither side wants it and that even in a bad case like the 
Boer War, where England was the aggressor, some blame 
must be attached to both sides and a lot attributed to frayed 
nerves, misunderstandings and all the rest of it. But De 
Bono’s book is a straightforward, amply documented account 
of the destruction of a nation and the murder of hundreds of 
thousands of persons by deliberate, cold-blooded calculation. 
And the book is by the murderers themselves (Mussolini 
contributes a preface), There is here nothing left for argu 
ment, nothing left to say in extenuation. De Bono went 
to Abyssinia to report in 1932; and asked for the honour of 
planning and conducting the war. Mussolini said that he 
wanted it arranged no later than 1936. There was no quarrel 
with Abyssinia ; De Bono makes it clear that the Abyssinians 
were always willing to settle any difficulties and give satis 
faction, when “incidents” occurred. Therefore Italy had 
to invent a quarrel. De Bono only regrets that he could not 
conquer the country by a surprise attack, because foreigners 
would necessarily notice troops going through the Suez Canal. 
He describes the difficulties of carrying through the campaig® 
and gives the texts of Mussolini’s peremptory orders to spe¢ 
up and speed up until at length De Bono had to protest a 
was superseded. It was all completely cold-blooded and 
deliberate, like a Borgia murder. One is not using the usual 
hyperbole of politics when one describes Mussolini and De 
Bono as murderers ; that is in sober truth the word which the 
mother of every Italian who died in Abyssinia, and relatives 
of every Ethiopian poisoned or shelled in his native mountains» 
have the right to use. : 
x a K 


The repercussions of this book may be as great in home 
affairs as they are in foreign. The most die-hard of Con- 
servatives cannot in future deceive himself into believing # 
word uttered by Mussolini or his allies. For instance, thet® 
is the question of the threatened insurgent mine-fields on the 
Spanish Coast; if the Government accepts Franco’s threats 4 
their face value, it is voluntarily deceived. There can be 1° 
more doubt about the disgraceful nature of British policy 
in Abyssinia or in Spain. At a lunch organised by the Five 
Year Group last Tuesday, I heard Sir Arthur Salter make 
an admirable speech mainly about domestic policy. About 
foreign policy he only found it necessary to quote two passages 
sage that morning’s review in the Times of Marshal De Bon? § 

ook : 


It reveals that the Abyssinians were found to be so anxious to avoid 
war that in the end the Italians had to force it on them. By u fe 
compound admissions Marshal De Bono’s book makes Brits 
apologists for Italy’s action look peculiarly silly. 

And then 

Fear of sanctions was an additional cause for anxiety 3 and oe 
Bono shows in what straits the Italians would have been if the! 
supplies of petrol, above all, had been stopped. 


What more is there to say ? 
* * * 


Why was I going to this dinner? I hate public dinners 3 
and what would one learn of Mr. Baldwin as one of a thousa? 
guests ? Why was I going ?. Subconsciously I suppose becaus¢ 
Mr. Baldwin is retiring and it would be “ an occasion.” Then 
I found I had two tickets. I owed someone an apology 5 J 
had accidentally accepted both as an individual and as TH? 


